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When Congress enacted the Smart Grid Investment Grant Matching Program in 2007 and
amended it in 2009, it did not address how the federal grants would be treated for federal
income tax purposes. In Revenue Procedure 2010-20, the Internal Revenue Service
announced that it would not challenge a corporate grant recipient if the grant recipient
excluded the grant from income under section 118 of the Internal Revenue Code and
adjusted its tax basis in accordance with section 362(c) of the Code.

Section 118(a) of the Code permits corporations to exclude from income nonshareholder
contributions to capital. Section 362(c)(2) requires a corporation to reduce its basis in
property when the corporation receives money from a nonshareholder as a contribution to
capital. A corporate taxpayer should be able to comply with these requirements if it
reduces its tax basis in its smart grid investment by the amount funded with the Smart Grid
Investment Matching Grant.

The Revenue Procedure applies only to corporations because section 118(a) does not
apply to partnerships or proprietorships.

The Revenue Procedure follows by several days a ruling by the Maryland Attorney
General, 95 Op Att'y 56, that Smart Grid Investment Matching Grants are included in the
Maryland taxable income of recipients because, under the analysis taken by the author of
the ruling, the grants are not excluded from federal taxable income. The Revenue
Procedure may effectively overrule the Maryland ruling for corporations that exclude the
grants from income in accordance with the Revenue Procedure because federal taxable
income is the starting point for determining Maryland taxable income.

For more information about our Energy and Tax practices, please visit
www.pattonboggs.com.
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