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SEPT. 15, 2006 
 

INSIGHTS ALERT 
MSHA TO INCREASE MINE ACT PENALTIES 
 

 
MSHA has issued a proposal to significantly increase civil penalties under the Mine Safety and Health Act of 1977 
(Mine Act) and the Mine Improvement and New Emergency Response Act of 2006 (MINER).  On Friday, September 8, 
the Department of Labor’s Mine Safety and Health Administration (MSHA) issued the proposed regulations (71 Fed. 
Reg. 53054-53075).  The changes, when they become effective, will impact coal mines and metal and nonmetal 
mines. 
MSHA estimates that, unless the higher penalties result in a large decrease in citations, the proposed rule would result 
in the following increases in penalties: 

• 176% in total civil penalty assessments (average increase from $213.00 to $587.00);  
• 367% for special assessments issued to agents of mine operators;  
• 84% for special assessments [many of which will now be processed as regular assessments because the 

proposed regulations would make it easier to make high dollar regular assessments]; and  
• An indeterminate increase in penalties due to the new flagrant violation penalties.  

Currently, MSHA has three penalty processes, special assessments, single assessments, and regular assessments.  
The maximum penalty for special assessments is $60,000.00.  Single penalty assessments (not significant and 
substantial) are $60.00.  Regular assessments (generally significant and substantial violations) can fall anywhere 
within the $72.00-$60,000.00 at range (although usually below $20,000), depending on a point system that evaluates 
the size of the business, its history of previous violations, the degree of negligence, the gravity of the violation, good 
faith abatement, and the effect of the penalty on the operator’s ability to continue in business. The maximum daily 
penalty for failure to correct a violation is $6,500.00 and the maximum penalty for smoking or carrying smoking 
materials underground is $275.00.  These apply to coal mines and metal and nonmetal mines.   
The new regulations would address civil penalties related to prompt incident notification and flagrant and 
unwarrantable violations.  A “flagrant” violation is defined as reckless or repeated failure to make reasonable efforts to 
eliminate a known violation of a mandatory health or safety standard that substantially and proximately caused, or 
reasonably could have been expected to cause, death or serious bodily injury.  It will also subject citations and orders 
issued on or after June 16, 2006 to significant penalties for violations involving failure to promptly notify MSHA within 
15 minutes.  There are also new, large penalties for unwarrantable failures to comply.  
MSHA will alter the existing process by proposing to: 

(1) Change the point system under the regular assessment provisions; 
(2) Add a provision to address repeat violations; 
(3) Eliminate the single penalty provision [a controversial proposal in that 65% of penalties assessed in 2005 
were single penalty assessments]; 
(4) Increase penalties by raising the dollar value of the points in the regular assessment process; 
(5) Make it possible for all violations to be subject to the special assessment process; and  
(6) Shorten the time allowed to request a conference from 10 days to 5 days. 
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New penalty provisions are also proposed to implement MINER.  These include: 
(1)  Failure to promptly notify MSHA of serious accidents [not less than $5,000.00 and up to $60,000.00]; 
(2)  Set the stage for huge penalties for flagrant violations [up to $220,000.00]; and  
(3)  Set minimum penalties for unwarrantable failure to comply [$2,000.00 for citations or orders under Section 
104(d)(1), $4,000.00 for orders under section 104(d)(2)]. 

Six public hearings will be held: 
• September 26, 2006 in Arlington, Virginia  
• September 28, 2006 in North Birmingham, Alabama  
• October 4, 2006 in Salt Lake City, Utah  
• October 6, 2006 in St. Louis, Missouri  
• October 17, 2006 in Charleston, West Virginia  
• October 19, 2006 in Corapolis, Pennsylvania  

A more comprehensive summary of the MSHA proposal to increase penalties will be sent to our clients and friends in 
the next few days. 

*** 
The Patton Boggs Health and Safety Law Group consists of attorneys who have resolved client problems in environmental, 
energy, natural resource, and safety and health law since the late 1960s. With lawyers in Washington DC, Alaska, Colorado, 
Texas, New Jersey, New York, and Northern Virginia, we have experience with EPA, OSHA, MSHA, NIOSH, DOT, OPS, 
Coast Guard, NTSB, FAA, FDA, CSP, the Chemical Safety Board, and almost every other federal and state government 
health and safety agency in the United States and throughout the world. We speak a variety of languages; have 
backgrounds in business, science, engineering, industry, and government; and combine preventive law counseling with 
courtroom and lobbying expertise to achieve results. For more information go to: http://www.pattonboggs.com or contact 
Henry Chajet (hchajet@pattonboggs.com) at 202-457-6511, Mark Savit (msavit@pattonboggs.com) at 202-457-5269, Cole 
Wist (cwist@pattonboggs.com) at 303-894-6159, John Austin (jaustin@pattonboggs.com) at 202-457-6167 or Willa 
Perlmutter (wperlmutter@pattonboggs.com) at 202-457-5223. 
 
 
Important Note: This alert does not constitute legal advice and counsel should be consulted regarding specific factual 
situations which will determine the compliance advice applicable to any particular question regarding the subject matter. If you 
would like additional information or advice and counsel on training, compliance or audits, please let us know.  

You may receive this alert from other people, which often occurs. To SUBSCRIBE, change your address or to change your e-mail format, 
simply visit http://www.pattonboggs.com/News/signup.aspx. To UNSUBSCRIBE or OPT-OUT, simply e-mail INSIGHTS@pattonboggs.com 
with "UNSUBSCRIBE" in the subject line. To correspond with INSIGHTS, send your message to INSIGHTS@pattonboggs.com. 


